CHAPTER XXVII.

CONVEYANCE OF LAND BY A FOREIGN
EXECUTOR*

The decision of Hogg J. in Re National Trust Co. and Men-
delson (a) would seem to be so questionable on principle and
authority as to deserve some special comment. The general
principle appears to be established that no person is entitled
to recognition as personal representative of a deceased person
merely by virtue of a foreign grant of probate or letters of ad-
ministration, not "sealed'1 (or "resealed") within the country
of the forum, so as to enable him to deal with assets which are
situated within the country and are therefore properly the
subject of administration there (b).

Dicey, commenting on his rule 129 (c), notes "the curious
departure from the rule in Ontario: In re Green and Flatt" (dJ.
In the case just cited, Middleton J. (afterwards J.A.) held
that executors who had obtained probate in Scotland, and had
registered the will in Ontario but had neither obtained probate
in Ontario nor caused the foreign probate to be resealed there,
were capable of executing a valid discharge of a mortgage of
land in Ontario. In the case now under discussion Hogg J. has
followed the decision of Middeton J. in the earlier case, and
held that in similar circumstances an executor is capable of
conveying real property in Ontario, without referring to the
observations of Orde J. (afterwards J.A.) in the intervening
case of Re McKay (eJ. In the last mentioned case, after the

*This chapter reproduces a comment published (1942), 20 Can-
adian Bar Review 256-259,

(a)   [1941] O.W.N. 435, [1942] 1 DUEL 438.

(b)   The general principle is stated in Dicey, Conflict of Laws,
rule 129 and comment; Cheshire, Private International Law (2nd ed.
1938)  500-512.   Both authors note the rule hereinafter mentioned
that an executor derives his title from the will, not from the grant
of probate, but this rule obviously has not bearing on the principle
that an executor is not entitled to recognition merely by virtue of a
foreign grant.    See also Williams, Executors and Administrators
(12th ed. 1930), vol. 1, p. 233 ff.; c/. at pp. 187 ff.: "What the Ex-
ecutor may do before Probate."

(c)   Conflict of Laws (5th ed. 1932) 510, note (g).

(d)   (1913), 29 O.L.R. 103, 13 D.L.E. 547.

(e)   (1920), 18 O.W.N. 101.